

[NOTE: The following is a sample of Stewart’s writing in a case where we ultimately prevailed on a motion for summary judgment, winning a judgment of rescission for the full price our client paid for her home which was totally destroyed after a sewage flood, where the seller had failed to disclose a prior sewage flood].
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COMES NOW the Plaintiff, Kathryn Yelsa (hereinafter “Yelsa”), and replies to Third-Party Defendant and Third-Party Plaintiff, The Town of Hot Springs’ (hereinafter “Hot Springs”) Response to Plaintiff’s Motion for Partial Summary Judgment and Brief in Support, as well as to Defendant and Third-Party Plaintiff, George H. Moreno’s (hereinafter “Moreno”) Response to Plaintiff’s Motion for Partial Summary Judgment and Defendant’s Cross Motion for Summary Judgment Against Plaintiff.  This Reply by Yelsa to both Hot Springs and Moreno is supported by the following brief.

Summary

 I n reply to Hot Springs’ Response, Yelsa is not seeking an order finding Hot Springs to be at fault for the sewage flooding, nor is Yelsa seeking any damages from Hot Springs.  The source of the sewage flooding is immaterial to Yelsa’s Motion For Partial Summary Judgment against Defendant Moreno for rescission due to fraudulent failure to disclose the occurrence of the flood.  Bond v. City of Philipsburg, et al., 2003 MT 74, ¶ 14, 315 Mont. 7, ¶ 14, 67 P.3d 255, ¶ 14.  Nor is there any remaining question of timing relevant to the determination of that issue.

In reply to Defendant George H. Moreno, Plaintiff Yelsa agrees with Moreno that there are no material issues of fact going to the question of whether Plaintiff Yelsa is entitled to rescission of her purchase of the subject property from Moreno.   This court has all the facts before it that it needs to rule on that issue as a matter of law.   However, Yelsa disagrees with Moreno’s assertion that those clear facts somehow entitle him to summary judgment.  Moreno admits that, as a seller, he had a duty to disclose any adverse material facts to Yelsa when he sold her the property.  Mattingly v. First Bank of Lincoln (1997), 285 Mont. 209, 218, 947 P.2d 66, 71; Poulsen v. Treasure State industries, Inc. (1981), 192 Mont. 69, 626 P.2d 822; Moschelle v. Hulse, 190 Mont. 532, 538, 622 P.2d 155, 158 (1980); and Russel v. Russell (1969), 152 Mont. 461, 452 P.2d 77.   

Moreno has also admitted to giving Yelsa an outdated, inaccurate, and false Seller’s Property Disclosure Statement (hereinafter “Disclosure Statement”) when selling her the subject property and he admits to not disclosing at the time of sale, by any method, the fact of a prior sewage flood in February 2004.  As is clear from Moreno’s own Response as well as his previously noted discovery responses, Moreno did not tell Yelsa about that previous sewage flooding until after Yelsa had purchased the property and the October 2004 flood had occurred.  That breach of his duty to disclose constitutes, at a minimum, constructive fraud. M.C.A. § 28-2-406; Poulsen, 192 Mont. 69 at 79-81, 626 P.2d at 828-829; Moschelle, 190 Mont. at 538, 622 P.2d at 158.
  Moreno’s principle defense is that at the time he executed the Disclosure Statement on or about May 1, 2003, no sewer flood had occurred.  That does not absolve Moreno of his duty to inform Yelsa, at the time of sale in June/July 2004, of the adverse material fact that a flood had occurred in February 2004.   Nor is there any question that the occurrence of that very recent sewage flood, which Moreno described as “tremendous,” was an adverse material fact that Yelsa, as a buyer, had a right to be informed of.   Such a breach of the duty to disclose adverse material facts is ample grounds for rescission. M.C.A. §§ 28-2-1711 and 1714; Mends v. Dykstra (1981) 195 Mont. 440, 637 P.2d 502.  Therefore Yelsa is entitled to partial summary judgment on the issue of rescission.

Brief

1.
In Reply to Hot Springs, The Source of the Flooding is Immaterial to Yelsa’s Motion For Partial Summary Judgment Against Moreno for Rescission and There Are No Relevant Timing Questions Remaining on That Issue.  

Contrary to Hot Spring’s strident assertions, the only material facts upon which Yelsa bases her Motion for Partial Summary Judgment against Defendant Moreno are that Moreno knew about the flooding that occurred prior to his sale of the subject property to Yelsa, and yet Moreno failed to disclose that prior event both in the disclosure statement and at the time of that sale.  Yelsa is not seeking an order finding Hot Springs to be at fault for the flooding, nor is Yelsa seeking any damages from Hot Springs.  The exact cause of the flooding and the identity of the party responsible for the flooding is immaterial to Yelsa’s motion against Moreno, as Yelsa made clear at page 5, lines 20-26 of that motion, and that motion would not change even if that were known.

The Montana Supreme Court addressed this very issue in Bond v. City of Philipsburg, et al., 2003 MT 74, ¶ 14, 315 Mont. 7, ¶ 14, 67 P.3d 255, ¶ 14.  The Bond Court reviewed a district court decision granting summary judgment in a claim by purchasers of a building alleging that the sellers had committed fraud by failing to disclose previous flooding.  In determining that summary judgment was proper, the district court in Bond had concluded that the source of the water in the basement was not a material fact question and what mattered was whether “the failure to disclose the water flow in the basement in the early 1980s was a material fact that was legally required to be disclosed to the Bonds regardless of the source of the water. “  Id. ¶ 13.  The purchasers challenged this conclusion, claiming that “the source of the water would be a disputed contention between the Bowens and the City [two co-defendants] at trial because one of those two defendants is liable for their damages suffered as a result of the water.”  Id.  The Court ruled that:
The Bonds are incorrect.  While the source of the water will be at issue between the Bonds and the City, it is not germane to their claims against the Bowens [the sellers].  The Bonds' claims against the Bowens are for non-disclosure of the leak they experienced in the building, no matter what the source.  Because the source of the water seepage is not essential to the Bonds' case against the Bowens, a question of fact regarding the source of the water does not preclude summary judgment for the Bowens.  We hold that the District Court was correct in ruling that the source of the water was not a material fact as to the Bonds' claims against the Bowens.

Id. ¶¶ 13-14.
As in Bond, the source of the sewage flood in this case is not a material fact as to Yelsa’s claims against Defendant Moreno for non-disclosure of the sewage flood he experienced on the subject property in February 2004, no matter what the source.   

In addition, Yelsa’s motion against Moreno is not dependant on precisely when either sewage flood occurred.  The only facts regarding timing that are relevant are the facts that Moreno has admitted that he had personal knowledge of a sewage flood that occurred on the property in February  2004 but did not disclose that prior event to Yelsa when Moreno sold the property to her in June/July of 2004.  Those admitted facts are clearly established in Yelsa’s Motion for Partial Summary Judgment and in the following Reply to Moreno.

2.
In Reply to Moreno, Yelsa Reasserts and Clarifies that Moreno Has Committed, At a Minimum, Constructive Fraud.

a. Moreno Breached His Duty to Disclose the Occurrence of a Prior Sewage Flood.

As Moreno acknowledges at page 2, l. 14 to page 3, l. 2, of his response, on or about May 1, 2003, Moreno executed a “Seller’s Property Disclosure Statement” where he claimed there were no adverse material facts existing concerning flooding, drainage, major damage from flooding, mold or mildew, insurance claims involving the property, Health Department issues, no leakage, flooding, moisture or evidence of water; and no clogging or backing up of the public sewer system.   Moreno further recounts how, beginning on October 18, 2003, there began a series of offers and counteroffers between Yelsa and Moreno.  Moreno also notes that in February, 2004 the first sewage flood occurred.   See Moreno’s Response, p. 7, ll. 5-10; Moreno’s Response Exhibit 13; and Moreno’s Response, p. 9, ll. 24-27.  Moreno does not dispute this date, and thinks it crucial that he did not experience that flooding problem until after he executed the May 1, 2003 disclosure statement.   

However, the important date in this dispute is not May 1, 2003 when Moreno initially filled out that Disclosure Statement.  The important date is June 4, 2004 when, at the time of sale, Moreno gave the buyer, Yelsa, a copy of that same Disclosure Statement, still denying any problems with flooding, sewage, or the city sewage system, even though at the time of sale Moreno knew, for a fact, that there had been what he would later call a “tremendous” flood of sewage in February 2004.  On June 2, 2004 Yelsa offered Moreno $43,000.00 for the property and on June 4, 2004 Yelsa signed a Buyer’s acknowledgement that she had received a copy of the above noted Seller’s Disclosure Statement and initialed that she had read each page of that Disclosure Statement.  See Plaintiff’s Exhibit #1, attached to Yelsa’s complaint and also see Moreno’s Exhibit #2 attached to his Response.   As Moreno acknowledges, he accepted Yelsa’s offer on June 7, 2004.  See Moreno’s Response, Exhibit 6, p. 7.  Moreno never updated that Disclosure Statement to reflect the facts of the February 2004 flood, nor did Moreno, at any time during the process of selling the home to Yelsa in the months of June and July, 2004, ever disclose, by any method, the occurrence of that flood. 

In his Response, at page 2, line 16, Moreno erroneously states that Yelsa signed  for receipt of the Disclosure Statement on April 4, 2004.  This is incorrect, as a review of that document will verify.  However, even if Yelsa had signed that she received a copy on April 4, 2004, that date would still have been after the February 2004 flood and the Disclosure Statement would still have been inaccurate when received by the buyer.   However, the fact that Yelsa actually signed the acknowledgment of receipt of that document on June 4, 2004 makes perfect sense considering she entered into a Buy-Sell agreement dated June 2, 2004, with a closing date of July 6, 2004 and was thus in the midst of purchasing the property. 

Moreno does not dispute that there was a flood in February 2004.  See Response, page 9, lines 24-27.  Nor does Moreno deny that he had intimate knowledge of that sewage flood and just how “tremendous” it had been but did not tell Yelsa about it until after the October 2004 flood when Yelsa asked him if it had happened before, and Moreno finally told her that it had.   

Rather than any claim that Yelsa knew about that prior flood when she bought the home, Moreno focuses his Response on the fact that the flood occurred after he had executed his Seller’s Disclosure Statement on May 1, 2003 and thus “[a]t the time Mr. Moreno signed this statement, there were not problems with these portions of the residence.”  Response, p. 3, ll. 2-3.  See also Response, p. 9, ll. 21-28 and Response, p. 7, note 2.   Apparently, Mr. Moreno considers that fact a complete defense to his subsequent actions and considers it entirely proper to give a Seller’s Disclosure Statement to a buyer on June 4, 2004, which does not disclose the occurrence of a major flooding of sewage a few months before in February 2004, and to sell that property without ever attempting to update his Disclosure Statement, or make any other attempt, by any means, to disclose to the buyer his knowledge of that February 2004 flood.  Moreno elaborates on this theory at Response page 9, line 22, to page 10, line 4, where he notes that the Disclosure Statement was executed before the February 2004 flood, and then asserts “[t[here is no indication that the Seller’s Disclosure Statement was amended, nor is there any allegation by Kathryn Yelsa that this Disclosure Statement should have been amended” (emphasis in original).  Moreno is correct that the Disclosure Statement was not amended, but provides no authority in support of his apparent belief that he was under no obligation to do so.  Nor does he provide any argument or authority whatsoever for why he was not obligated to otherwise inform Yelsa of the February flood.

To the contrary, Moreno himself acknowledges, at page 10 of his Response, that sellers have a legal duty to disclose material facts in transactions to buyers.  Mattingly v. First Bank of Lincoln (1997), 285 Mont. 209, 218, 947 P.2d 66, 71.  Moreno, at page 10, lines 9-14 of his Response, correctly notes that: 

It is an established principle of Montana law that a seller owes a duty to a prospective buyer to disclose every important fact known about the real estate property …. If the buyer goes through with the deal, then the seller has been unjustly enriched by his false statements or non-disclosures.  Fraud can be found even if the deception was not knowingly made.  Moschelle v. Hulse, 190 Mont. 532, 538, 622 P.2d 155, 158 (1980).  

Moreno is correct, and Yelsa heartily agrees with his reading of the law on that point. See also Russel v. Russell (1969), 152 Mont. 461, 452 P.2d 77 and Poulsen v. Treasure State industries, Inc. (1981), 192 Mont. 69, 626 P.2d 822, both of which are cases discussed in Bond v. City of Philipsburg, et al., 2003 MT 74, ¶ 18, 315 Mont. 7, ¶ 18, 67 P.3d 255, ¶ 18.  Moreno was under an obligation to disclose something as important as a recent sewage flood, and this obligation is not in any way cured by his having executed, back on May 1, 2003, a Seller’s Disclosure Statement that was, at the time of sale in June/July 2004, outdated, inaccurate, and false. 


To be clear, Yelsa is not alleging that Moreno committed fraud on May 1, 2003 when he initially filled out the Disclosure Statement.  Yelsa is alleging that Moreno committed fraud on or about June 4, 2004 and during the entire process of selling the home to Yelsa during the months of June and July 2004 by not informing Yelsa of the obviously very relevant adverse material fact of that February 2004 flood.  A finding that Moreno committed fraud is not dependent on his failure to update that Disclosure Statement, though Yelsa asserts that this failure alone constitutes fraud.  When Moreno gave Yelsa a copy of that now inaccurate Disclosure Statement on June 4, 2004, he was indeed suggesting a fact that was not true at the time of the sale (that there were no sewage problems), and he was, by that time, someone who did not believe that statement to be true, as is clear from his own admissions.   Still, even if there had been no Disclosure Statement executed, Moreno would nonetheless be guilty of fraud because of his failure to disclose a known adverse material fact which constituted “suppression of that which is true [that there had been a serious problem with sewage flooding] by one having knowledge or belief of the fact.”  See M.C.A. § 28-2-405.  As the Montana Supreme Court noted, in Lyle v. Moore (1979), 183 Mont. 274, 280, 599 P.2d 336, 339:
[T]here are times when the law imposes a duty upon a party to speak rather than to remain silent and thereby to disclose information to place the person with whom he is dealing on an equal footing with him. The failure to speak in such a case amounts to the suppression of a fact which should have been disclosed and constitutes fraud. Wheeler v. Missouri P. R. Co. (1931), 328 Mo. 888, 42 S.W.2d 579, 583; Dirks Trust and Title Co. v. Koch (1913), 32 S.D. 551, 143 N.W. 952, 953.

Id. 

b.
That Failure to Disclose Constituted, at a Minimum, Constructive Fraud

Moreno was a party to a contract when he suppressed the fact of the prior flood.  Such actions can be fraud even without fraudulent intent.  M.C.A. § 28-2-406 states that constructive fraud consists in:

(1) any breach of duty which, without an actually fraudulent intent, gains an advantage to the person in fault or anyone claiming under him by misleading another to his prejudice or to the prejudice of anyone claiming under him; or  

(2) any such act or omission as the law especially declares to be fraudulent, without respect to actual fraud.
  See also Moschelle v. Hulse (1980), 190 Mont. 532, 538, 622 P.2d 155, 158; Poulsen v. Treasure State industries, Inc. (1981), 192 Mont. 69, 79-81, 626 P.2d 822, 828-829.  The Moschelle Court found that the defendants had committed constructive fraud by telling the plaintiff that the tavern was connected to the city sewer system, but neglecting to tell him that he would be responsible for the maintenance of 200 feet of 100-year-old pipe which ran between the tavern and city line. The Court also noted: 

Guy Hulse showed plaintiff Brent Moschelle a sump pump which was used to pump water out of the basement in emergencies. He told Brent that the toilet had backed up on one occasion and caused the basement to flood. He neglected to tell Brent that the tavern was subject to seasonal flooding from high ground water seepage.
Id. 

The Moschelle Court held that “[w]ithholding relevant facts concerning purchased property can be a fraudulent act” (citing to Russell v. Russell (1969), 152 Mont. 461, 452 P.2d 77).  The Moschelle case makes it clear that even when a seller gives some disclosure, but still withholds important information about adverse material facts, that seller can be liable for fraud.  In this case, Moreno made no such disclosures, not even in part, regarding the February 2004 sewage flood. This court therefore has before it ample facts upon which to base a finding that Moreno committed, at a minimum, constructive fraud during his sale of the subject property to Yelsa.  

Rescission is a proper remedy in such cases, whether the fraud is intentional or constructive.  M.C.A. §§ 28-2-1711 and 1714.  See also Mends v. Dykstra (1981) 195 Mont. 440, 637 P.2d 502 (in suit seeking rescission, Plaintiff buyers were entitled to jury instruction on constructive fraud where seller failed to disclose defects in building).  With the admitted facts showing that Moreno committed, at the minimum, constructive fraud, this court should grant Yelsa’s Motion for Partial Summary Judgment.

c.
The February 2004 Sewage Flood Was an Adverse Material Fact

Without arguing against what he admits is strong case law establishing the  obligation to disclose adverse material facts, and without arguing against rescission as a proper remedy for constructive or actual fraud, Moreno instead argues that the February 2004 sewage flood was somehow not a material fact.  Moreno’s vehicle for this argument is a lengthy recounting of the facts in Bond v. City of Philipsburg, et al., 2003 MT 74, 315 Mont. 7, 67 P.3d 255.  However, both the facts and the conclusions of law in Bond are easily distinguished from the clear facts of this case.  First of all, in Bond, the Bonds purchased the property in 1994, and then in 1997 and 1998 noticed water flooding into the basement.  They learned that water had leaked into the building back in the early 1980’s.   In the case at bar, the previous flood did not occur in a prior decade, or even in the prior year, but a matter of a few months before Yelsa purchased the home from Moreno.   That is hardly an analogous situation.  

Further, after recounting the substantial case law establishing the duty to disclose important matters, and the appropriateness of rescission as a remedy, Id. ¶ 18, the Bond Court noted:

While the above-cited cases addressed the sellers' failure to disclose important matters, the plaintiffs here have all but conceded that the 1980s leakage was not important.  The District Court's conclusions highlight the testimony in this regard:  [T]his is the rare case where reasonable minds could not differ that the 1980s flow of water was not a material fact to the sale between the Bowens and the Bonds. The mere fact that this flow of water which was over ten years prior to the sale was characterized as a "trickle" and an insignificant flow tends to show that it was not a material fact ….the Bonds themselves did not consider the 1997 water flow to be anything but a minor problem. The evidence shows that Bonds continued a professional relationship with Davenport after discovering the 1997 water flow, and further, Bonds did not disclose the 1997 water flow to the Bank in 1998 for the refinancing loan because the Bonds thought the water flow was only a minor problem. The Bonds cannot have it both ways. They cannot claim that the remote, small flow of water in the 1980s thought to be from a leaky city water line is material to this litigation, and at the same time claim that a more recent and similar flow is minor at the present time.

Id. at ¶ 19.
That is hardly an analogous case to the one at bar, where there was a “tremendous” flood of sewage in February 2004, just months before the sale of a home, and a subsequent massive flood of sewage in October 2004.  Yelsa certainly has never characterized either flood as minor and the February flood certainly is an adverse material fact that should have been disclosed.  Such a recent flooding of raw sewage, so tremendous that it flowed uphill, according to Moreno, is not a trivial event presenting a “rare case where reasonable minds could not differ” about it not being a material fact.  To the contrary, it would be absurd to suggest, as a matter of law, that reasonable minds could consider such an event anything other than an adverse material fact.  If a property owner does not have a duty to disclose a recent sewage flood of that magnitude, it is difficult to imagine what kind of an event Moreno would concede should be disclosed.  Moreno’s reliance on Bond is misplaced and tenuous.  

d.
Yelsa’s Purchase “as Is,” Inspection, Inquiries, and Bank Appraisal do Not Absolve Moreno of His Duty to Disclose

Moreno’s argument that Yelsa had the property inspected and knew it was being sold as is, also fails.  Selling a home “as is” without warranty does not absolve the seller from the duty to disclose known adverse material facts.  The purpose of that duty is not to establish a warranty, but to ensure that the buyer knows what the condition of the home really “is,” even when buying it “as is.”  

Nor does the fact that Yelsa hired someone to inspect the home as a condition of purchase absolve Moreno of that responsibility to disclose his knowledge of the February 2004 sewage flood, its extent, and his belief that the City of Hot Springs had experienced a serious problem with its sewage lines.   The inspector noted that there had been some manner of flooding “at one time under home.” See Moreno’s Response Exhibit 7, p. 8.   That report does not tell Yelsa what had flooded, water or sewage.  Nor does “at one time” inform Yelsa of when it had occurred or that it had actually been just a few months before rather than years before as in the Bond case.   In fact, a reasonable person could infer from the absence of any mention of such problems in the Seller’s Disclosure Statement, or otherwise by the seller, that the inspector must be looking at old evidence of some manner of flooding.  Nor could that inspection inform Yelsa of the very significant, recent problems with the city sewage system, whatever their ultimate causes.   Those are all facts that Moreno had first-hand knowledge of, and it was his duty as a seller to disclose that knowledge. Mattingly, 285 Mont. at 218, 947 P.2d at 71; Poulsen, 192 Mont. at 79-81, 626 P.2d at 828-829; Moschelle, 190 Mont. at 538, 622 P.2d at  158; Lyle, 183 Mont. at 280, 599 P.2d at 339.
The same is also the case with the brief conversation with the neighbor after the inspector told Yelsa about the “potato” smell under the house and with the fact that Yelsa had an appraisal done by Valley Bank.  When Yelsa asked the neighbor about the “potato” smell, the neighbor “stated that the smell came from a prior incident where the manhole cover out on the street had been blown off by the City of Hot Springs’ hydraulic power driving of the sewage system … [and] that the problem had been resolved and that the city had repaired the sewer line.”  See Moreno’s Response, Exhibit 10, p. 4, ll. 24-26, and p. 5, ll. 1-2.  The neighbor, while well intentioned, was misinformed.  As is clear from all of the documents before the court, the flood did not originate from a manhole cover out in the street, nor was it due to hydraulic pressure blowing off the manhole cover.  Thus, that conversation did not inform Yelsa of what had actually occurred, or the full extent of possible problems with the sewage system serving the home.  Yelsa’s lack of that knowledge is verified by Moreno’s own statements in his responses to Hot Springs’ Interrogatories, as discussed in Yelsa’s Motion for Partial Summary Judgment, at page 4, lines 24-26.  Why would Yelsa ask Moreno if “it” (tremendous flooding of human waste under her home) had happened before if she already knew it had?  The obvious answer is that she did not know, and Moreno does not argue that she did.  Instead, Moreno’s argument is that Yelsa should have been able to find out about the sewage problems through her own investigation.  

In  Moschell, supra,  the defendants made essentially the same argument “that relief should not have been granted to the plaintiffs because they could have discovered, by their own investigation, facts relevant to the transaction.”  Id. at 539, 159.  The Moschell Court responded:

Although it is true that the conduct of the purchaser in making inquiry into the condition of the premises and income status of the business cannot be overlooked, Hardin v. Hill (1967), 149 Mont. 68, 73, 423 P.2d 309, 312, we cannot say that the purchasers here should be denied relief.

Id.
The Moschelle Court concluded that though the plaintiffs in that case had done their own investigation and inquiry, they did not discover the extent of the damage to the building’s foundation and the defendants “knew that the floors and foundations required repair but did not inform the plaintiffs of this.” Id.  As in Moschell, the fact that Yelsa conducted her own inspection and made inquiries does not absolve Moreno of his duty to disclose what he knew about the serious recent problems with the sewage system. While a buyer is welcome to conduct her own inspections, inquiries, and appraisals, those actions by the buyer do not absolve the seller of his duty to disclose.  Otherwise, Montana law would simply leave it to the seller to buy at her own risk, and the bank to finance at its own risk, while allowing the seller to silently sit by and reap the benefits of the limited ability of the buyer (and the bank) to discover all that the seller already knows regarding adverse material facts.  Clearly, that is not the law in Montana.  A seller who has a duty to disclose has a duty to speak rather than to remain silent when he knows of an adverse material fact and the failure to do so constitutes fraud.  Lyle, 183 Mont. at 280, 599 P.2d at 339.  Nor is the buyer under any obligation to interrogate the seller in an attempt to draw out any adverse material facts he may know, and Moreno presents no authority otherwise. 

Conclusion


Moreno had a duty to disclose the tremendous flood of sewage that occurred in February 2004.  Mattingly, 285 Mont. at 218, 947 P.2d at 71; Lyle, 183 Mont. at 280, 599 P.2d at 339.   His breach of that duty to disclose is, at a minimum, constructive fraud, regardless of whether there was a fraudulent intent.  M.C.A 28-2-406. Poulsen, 192 Mont. at 79-81, 626 P.2d at 828-829; Moschelle, 190 Mont. at 538, 622 P.2d at 158.  Rescission is a proper remedy for such fraud. Mends v. Dykstra (1981) 195 Mont. 440, 637 P.2d 502.

Under Rule 56 (c), Mont. R. Civ. P., Moreno, as the opposing party to Yelsa’s Motion for Partial Summary Judgment, must present material and substantial evidence, rather than mere conclusory or speculative statements, to raise a genuine issue of material fact.  Gonzales v. Walchuck, 2002 MT 262, ¶ 9, 312 Mont. 240, ¶ 9, 59 P.3d 377, ¶ 9.  Moreno’s scanty assertion that he was somehow absolved of his duty to disclose adverse material facts, and his novel argument that the “tremendous” February 2004 flood of “thousands of gallons” of raw sewage was not an adverse material fact, fail to meet that standard.   The pleadings, depositions, answers to interrogatories, admissions and affidavits filed in this case establish that there is no genuine issue as to any material fact regarding the issue of rescission, and the law is clear.  The February 2004 sewage flood was an adverse material fact; Moreno had a duty to disclose what he knew about that prior flood but failed to do so and thereby committed, at a minimum, constructive fraud; and Yelsa is thus entitled to rescission, as a matter of law.  Wherefore, Plaintiff respectfully requests that this Court grant her Motion for Partial Summary Judgment against Defendant Moreno.


RESPECTFULLY SUBMITTED this 

 day of May, 2006.
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